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What Can We Do When Others Hurt Themselves?

Sooner or later, it happens to almost everyone. Someone you love, at some point in their life,
will suffer from harmful mental illness or addiction to substances. These issues can manifest in many
forms, from the veteran suffering from PTSD, to the widow who cannot cope, to the teenager whose
choices are destroying his/her future. Friends, family and acquaintances can feel lost, not knowing
where to turn or how to help. Often loved ones feel helpless when sufferers refuse assistance--
struggling with the knowledge that involuntary placement may be the only way to break their dangerous
cycle, especially when less restrictive means have failed.

In Florida, we have the benefit of The Florida Mental Health Act (a/k/a the Baker Act) and the
Marchman Act. Each of these laws provides for the involuntary placement of an individual into a
medical or treatment facility, provided they meet the criteria for placement.

The Baker Act was created to provide emergency examination of individuals suffering from
“mental iliness,” as defined by the Act. When a person suffering from a mental illness is a danger to
themselves, to others, or is self-neglectful, the possibility of involuntary placement arises. The process
can begin by speaking with a doctor, psychiatric/psychological professional, law enforcement officer, or
by filing a lawsuit. Thereafter, the patient can be evaluated involuntarily for 72 hours at a designated
receiving facility. The patient may need to be “stabilized” before evaluation can begin, which may
require medication or that an impaired person “sober up.” Ultimately, the goal is to make the patient
understand the nature of his/her mental illness, recommend treatment, and to put them on a path to
further treatment, if warranted.

While the Baker Act is a broad “catch all” for many forms of short-term treatment, the
Marchman Act is specifically geared toward substance abuse. Since several court-related and non-court
procedures exist to place under Marchman, one should consult with an attorney to consider the best
method to pursue. If involuntary substance abuse treatment is sought, one must establish that the
patient has lost the power of self-control regarding substance use and either (a) has or is likely to inflict
physical harm on themselves or others or (b) needs substance abuse services, and their impairment
makes them incapable of appreciating their need for services. It is not unusual that placement under
the Marchman Act to last for 3 to 6 months or more, which makes it much more effective than the Baker
Act in confronting addiction; however, many individuals begin placement under the Baker Act, then
remain in long-term treatment under the Marchman Act.

If you or someone you know is suffering from mental illness or substance abuse, please consider
speaking with an attorney about your options.
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Intent

Baker Act
Involuntary Examination
Criteria, Processes and Timeframes
s. 394.463, F.S. Ch. 65E-5.280, FAC

The Baker Act encourages the voluntary admission of persons for psychiatric
care, but only when they are able to understand the decision and its
consequences and are able to fully exercise their rights for themselves. When
this is not possible due to the severity of the person’s condition, the law requires
that the person be extended the due process rights assured under the
involuntary provisions of the Baker Act.

Criteria

A person may be taken to a receiving facility for involuntary examination if the
following three criteria are met:

1. There is reason to believe that he or she is mentally ill. This means an

impairment of the mental or emotional processes that exercise conscious
control of one’s actions or of the ability to perceive or understand reality,
which impairment substantially interferes with a person’s ability to meet
the ordinary demands of living, regardless of etiology. For the purposes of
this part, the term does not include retardation or developmental disability
as defined in Chapter 393, intoxication, or conditions manifested only by
antisocial behavior or substance abuse impairment.

2. Because of his or her mental illness the person has refused voluntary
examination or is unable to determine whether examination is necessary;
and

3. Without care or treatment, the person is likely to suffer from neglect
resulting in real and present threat of substantial harm that can’t be
avoided through the help of others; or there is substantial likelihood that
without care or treatment the person will cause serious bodily harm to self
or others in the near future, as evidenced by recent behavior.

Initiation

An involuntary examination may be initiated by any one of the three following
means:

e A circuit court may enter an ex parte order, based upon sworn testimony,

directing a law enforcement officer to take the person to the nearest

Baker Act Involuntary Examination: Criteria, Processes and Timeframes
State of Florida Department of Children and Families Mental Health Program Office
Florida’s Baker Act Website — May 2002



receiving facility. A law enforcement officer may serve and execute an ex
parte order on any day of the week, at any time of the day or night and
may use such reasonable physical force as is necessary to gain entry to
take custody of the person.

e Alaw enforcement officer shall take a person who appears to meet the
above criteria into custody and deliver the person to the nearest receiving
facility.

e A physician, clinical psychologist, psychiatric nurse, or clinical social
worker, each as defined in the statute, may execute a certificate stating
that he or she has examined a person within the preceding 48 hours and
finds that the person appears to meet the criteria for involuntary
examination and stating the observations upon which that conclusion is
based. A law enforcement officer shall take the person into custody and
deliver him or her to the nearest receiving.

Transportation

Designated receiving facilities must accept persons brought by law enforcement
officers for involuntary examination. If appropriate under state and federal law,
the person may later be transferred to another facility.

An officer may request assistance from emergency medical personnel if such
assistance is needed for the safety of the officer or the person in custody. If the
officer believes that a person has an emergency medical condition as defined in
law, the person may be first transported to a hospital for emergency medical
treatment, regardless of whether the hospital is a designated receiving facility.

When a law enforcement officer has custody of a person based on either
noncriminal or minor criminal behavior that meets the statutory criteria for
involuntary examination, the officer must transport the person to the nearest
receiving facility for examination. When an officer has arrested a person for a
felony and it appears that the person meets the statutory criteria for involuntary
examination, the person must first be processed in the same manner as any
other criminal suspect.

Examination at Hospital after Emergency Medical Condition

A person for whom an involuntary examination has been initiated who is being
evaluated or treated at a hospital for an emergency medical condition must be
examined by a receiving facility within 72 hours. The 72-hour period begins when
the person arrives at the hospital and ceases when the attending physician
documents that the person has an emergency medical condition. One of the
following must occur within 12 hours after the person’s attending physician

Baker Act Involuntary Examination: Criteria, Processes and Timeframes
State of Florida Department of Children and Families Mental Health Program Office
Florida’s Baker Act Website — May 2002



documents that the person’s medical condition has stabilized or that an
emergency medical condition does not exist:

e The person can be examined by a physician or clinical psychologist at the
medical hospital, and if found not to meet the criteria for involuntary
placement, released or transferred to voluntary status; or

e The person must be examined by a physician or clinical psychologist from
a designated receiving facility and released; or

¢ The person must be transferred to a designated receiving facility in which
appropriate medical treatment is available.

Examination at a Receiving Facility

Upon arrival at a receiving facility, a person must be examined without
unnecessary delay by a clinical psychologist or a physician experienced in the
diagnosis and treatment of mental and nervous disorders. The person shall not
be released by the receiving facility without the documented approval of a
psychiatrist or clinical psychologist.

Reporting

Receiving facilities must send a copy of the court order, law enforcement officer’s
report, or professional’s certificate initiating the involuntary examination (with the
required cover sheet) to the Agency for Health Care Administration (AHCA) on
the next working day after the person’s arrival at the facility.

Discharge or Release

A person may not be held for involuntary examination longer than 72 hours.
Within the 72-hour examination period, one of the following must take place:
» The person must be released unless charged with a crime;
e The person must be released for outpatient treatment;
e The person must be asked to give express and informed consent to
voluntary placement; or
» A petition for involuntary placement must be filed with the circuit court by
the facility administrator.

Baker Act Involuntary Examination: Criteria, Processes and Timeframes
State of Florida Department of Children and Families Mental Health Program Office
Florida’s Baker Act Website — May 2002



Involuntary Placement
394.467 F.S. 65E-5.290, F.A.C.

Criteria:

If a petition for involuntary placement is filed by the receiving facility with the
circuit court, there must be clear and convincing evidence that the person is
mentally ill and because of his or her mental illness:

¢ She/he has refused voluntary placement or is unable to determine
whether placement is necessary; and

e She/he is incapable of surviving alone or with the help of others and
without treatment is likely to suffer from neglect which poses a real and
present threat of substantial harm to his or her well-being; or

e There is substantial likelihood that in the near future she/he will inflict
serious bodily harm on self or other person, as evidenced by recent
behavior causing, attempting, or threatening such harm; and

e All available less restrictive treatment alternatives which would offer an
opportunity for improvement of his or her condition have been judged to
be inappropriate.

Initiation

Within 72 hours of the person’s arrival at the facility, or if the 72 hours ends on a
weekend or holiday, no later than the next working day thereafter, a petition for
involuntary examination, must be filed by the receiving facility administrator and
supported by the opinion of a psychiatrist and the second opinion of a clinical
psychologist or another psychiatrist, both of whom have personally examined the
person within the preceding 72 hours, that the criteria for involuntary placement
are met (in certain rural counties the second opinion may be provided by a
physician or psychiatric nurse, both with special training and experience as
defined in the statute).

Court Hearing

The person will have the public defender appointed by the court to represent him
or her unless otherwise represented by counsel. The state attorney shall
represent the state, rather than the petitioning facility administrator, as the real
party in interest in the proceeding. The person has the right to an independent
expert examination provided by the court.

The court must hold the involuntary placement hearing within 5 days, unless a
continuance is requested by the person and granted by the court. The court may
appoint a master to preside at the hearing. One of the professionals who
executed the involuntary placement petition must be a witness. At the hearing,
the court must consider testimony and evidence regarding the person’s

Baker Act Involuntary Examination: Criteria, Processes and Timeframes
State of Florida Department of Children and Farmilies Mental Health Program Office
Florida’s Baker Act Website — May 2002



competence to consent to treatment. If the court finds that the person is
incompetent to consent to treatment, it must appoint a guardian advocate. If the
court concludes that the person meets the criteria for involuntary placement, it
must order that the person be retained at or transferred to, or treated at an
appropriate receiving or treatment facility on an involuntary basis, for a period of
up to 6 months. The administrator of a treatment facility may refuse admission to
any person directed to its facilities on an involuntary basis, whether by civil or
criminal court order, who is not accompanied at the same time by adequate
orders and documentation.

Continued Involuntary Placement
s. 394.467(7), F.S. Ch. 65E-5.300, FAC

If a person continues to meet the criteria for involuntary placement, the
administrator must, prior to the expiration of the period during which the
treatment facility is authorized to retain the person, file a petition requesting
authorization for continued involuntary placement. The request must be
accompanied by a statement from the person’s physician or clinical psychologist
justifying the request, a brief description of the person’s treatment during the time
he/she was involuntarily placed, and an individualized plan of continued
treatment.

Hearings on petitions for continued involuntary placement are administrative
rather than judicial hearings and are conducted by an administrative law judge.
Unless the person is otherwise represented by counsel, he/she must be
represented at the hearing by the public defender. If at a hearing it is shown that
the person continues to meet the criteria for involuntary placement, the
administrative law judge must sign the order for continued involuntary placement
for a period not to exceed 6 months. The same procedure must be repeated prior
to the expiration of each additional period the person is retained.

Discharge of Persons on Involuntary Status
s. 394.469, F.S. Ch. 65E-5.320, FAC

Receiving and treatment facilities must discharge a person at any time the
person no longer meets the criteria for involuntary placement, unless the person
has transferred, by express and informed consent, to voluntary status. This
discharge does not require consent of the court.

Baker Act Involuntary Examination: Criteria, Processes and Timeframes
State of Florida Department of Children and Families Mental Health Program Office
Florida’s Baker Act Website — May 2002
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The 2016 Florida Statutes

Title XXIX Chapter 397 View Entire Chapter
PUBLIC HEALTH SUBSTANCE ABUSE SERVICES

397.601 Voluntary admissions.—

(1) A person who wishes to enter treatment for substance abuse may apply to a service provider for voluntary
admission.

(2) Within the financial and space capabilities of the service provider, a person must be admitted to treatment
when sufficient evidence exists that the person is impaired by substance abuse and the medical and behavioral
conditions of the person are not beyond the safe management capabilities of the service provider.

(3) The service provider must emphasize admission to the service component that represents the least restrictive
setting that is appropriate to the person’s treatment needs.

(4)(a) The disability of minority for persons under 18 years of age is removed solely for the purpose of obtaining
voluntary substance abuse impairment services from a licensed service provider, and consent to such services by a
minor has the same force and effect as if executed by an individual who has reached the age of majority. Such
consent is not subject to later disaffirmance based on minority.

(b) Except for purposes of law enforcement activities in connection with protective custody, the disability of
minority is not removed if there is an involuntary admission for substance abuse services, in which case parental

participation may be required as the court finds appropriate.
History.—s. 5, ch. 93-39; s. 27, ch. 2009-132.
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The 2016 Florida Statutes

Title XXIX Chapter 397 View Entire Chapter
PUBLIC HEALTH SUBSTANCE ABUSE SERVICES

397.675 Criteria for involuntary admissions, including protective custody, emergency admission, and
other involuntary assessment, involuntary treatment, and alternative involuntary assessment for minors, for
purposes of assessment and stabilization, and for involuntary treatment.—A person meets the criteria for
involuntary admission if there is good faith reason to believe that the person is substance abuse impaired or has a co-
occurring mental health disorder and, because of such impairment or disorder:

(1) Has lost the power of self-control with respect to substance abuse; and

(2)(a) Isin need of substance abuse services and, by reason of substance abuse impairment, his or her judgment
has been so impaired that he or she is incapable of appreciating his or her need for such services and of making a
rational decision in that regard, although mere refusal to receive such services does not constitute evidence of lack
of judgment with respect to his or her need for such services; or

(b) Without care or treatment, is likely to suffer from neglect or refuse to care for himself or herself; that such
neglect or refusal poses a real and present threat of substantial harm to his or her well-being; and that it is not
apparent that such harm may be avoided through the help of willing family members or friends or the provision of
other services, or there is substantial likelihood that the person has inflicted, or threatened to or attempted to

inflict, or, unless admitted, is likely to inflict, physical harm on himself, herself, or another.
History.—s. 6, ch. 93-39; s. 737, ch. 95-148; s. 23, ch. 2016-241.
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For Further Information:

Contact Ronald A. Hertel, Esq. at:

CHIUMENTO SELIS DWYER, P.L., 145 City Place, Suite 301, Palm Coast,
Florida 32164, Phone: (386) 445-8900 x114, Fax: (386) 445-6702,
Email: rhertel@palmcoastlaw.com,

Website: http://www.palmcoastlaw.com

For Online Reference Materials, see:

e The Baker Act User Reference Guide:

http://www.dcf.state.fl.us/programs/samh/mentalhealth/laws/Ba
kerActManual.pdf

e The Marchman Act User Reference Guide:

http://www.dcf.state.fl.us/programs/samh/SubstanceAbuse/mar
chman/marchmanacthand03p.pdf




